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Pro se Plaintiff Gregory Al ex Deneter has brought this civil
rights action pursuant to 42 U S. C 8 1983 against the Cty of
Bet hl ehem and certain enployees thereof, for declaratory relief
and nonet ary damages ari sing fromDefendants’ all eged viol ati ons of
his federal and state constitutional rights. Before the Court is
Def endants’ Mdtion for Sunmary Judgnent. For the reasons which
follow, the Motion is granted in part and denied in part.
| . BACKGROUND

During the evening hours of My 13, 2003, Oficers Louis
Czasar and James Smith of the Gty of Bethlehem Police Departnent
(“City Police Departnent”), who were on routine patrol, received
notification from police headquarters that a 1995 Jeep Cherokee,
Pennsyl vania |icense plate nunber DAZ7927, had been stolen from
Fornance Road in Bethl ehem Townshi p, Pennsylvania. (Def. Ex. D.)
The radio report also advised that the keys to the Jeep had been
left in the vehicle and that Plaintiff, who lived in the area, was

a suspect in the theft. (1d.)

At approxi mately 12: 27 AMon May 14, 2003, O ficers Czasar and



Smth observed Plaintiff, who was wearing blue jeans, a dark-
colored jacket, and a yellow “fanny pack,” on the 1200 bl ock of
Whodbi ne Street in Bethlehem Townshi p. (Ld.) The officers
recogni zed Plaintiff because he had been arrested by Bethlehem
police officers on several prior occasions for breaking into
vehicles. (Deneter Dep. at 83). The officers then stopped their
vehicle and, without exiting the vehicle, asked for Plaintiff’'s
narme. (Def. Ex. D.) Plaintiff advised them that his nane was
Gregory Deneter. (1d.)

Oficers Czasar and Smith then exited their vehicle. (l1d.)
As the officers approached Plaintiff, they noticed a bulge in the
right front pocket of Plaintiff’s coat. (Ld.) According to
Oficer Smth, Plaintiff appeared to be nervous and | ooked as if he
was going to run away. (ld.) The officers then advised Plaintiff
t hat he was not under arrest but that they needed to search himfor
weapons. (1d.) According to the police reports prepared by the
officers, Oficer Czasar patted down Plaintiff and renpved a
portable CD player fromthe right front pocket of Plaintiff’s coat;
a pill bottle, which bore the nanme of Mrgaret MHale, 2924
Fornance Road, fromPlaintiff’s left front coat pocket; and a set
of keys fromthe left rear pocket of Plaintiff’'s pants. (ld.) The
set of keys included several keys bearing the Jeep logo. (ld.)
According to Plaintiff’s Affidavit, after renoving the CD pl ayer,

“Officer Czasar continued to go through all ny pockets w thout



patting them first.” (Deneter Aff. at 2.) Plaintiff’'s Affidavit
further states that “[t]he police renoved every item from ny
pockets, and renoved ny fanny belt.” (l1d. at 4.)

The officers then handcuffed Plaintiff and placed him in
their vehicle. (Def. Ex. D.) Oficer Smith notified the City
Police Departnent and the Bethlehem Township Police Departnent
(“Township Police Departnment”) that Plaintiff had been detained in
connection with the Jeep theft. (lLd.) Oficer Knappenberger of
the City Police Departnent advised Oficer Smth that he had
di scovered the Jeep approxinmately two bl ocks away from where the
of ficers had stopped Plaintiff. (l1d.) The Cty Police Departnent
al so advised Oficer Smth that the |ast nane of the owner of the
Jeep was McHale. (1d.) Oficers Czasar and Smth then transported
Plaintiff to the location of the Jeep and turned him over to
officials fromthe Township Police Departnent. (ld.) Plaintiff
was ultimately charged wth recei pt of stolen property, to which he
pl eaded guilty in state court. (Deneter Aff. at 5.)

Plaintiff alleges that Oficers Czasar and Smth, in their
of ficial and individual capacities, violated his Fourth Amendnent
rights, and concomtant state constitutional rights, to be free
fromunreasonabl e searches and sei zures. Plaintiff further asserts
a nmunicipal liability claimagainst the City of Bethlehem (“Cty”)
and the Gty Police Departnent. 1In addition to declaratory relief

and conpensatory damages, Plaintiff seeks punitive damges agai nst



Oficers Czasar and Smith in the anpbunt of $500, 000.
1. LEGAL STANDARD

Summary  Judgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c) (“Rule 56”).
An issue is “genuine” if the evidence is such that a reasonable

jury could return a verdict for the non-noving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute

is “material” if it mght affect the outconme of the case under
governing law. 1d.

A party seeking summary judgnent always bears the initia
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’'s case.” 1d.
at 325. After the noving party has nmet its initial burden, “the
adverse party’ s response, by affidavits or otherw se as provided in

this rule, nust set forth specific facts showng that there is a



genui ne issue for trial.” Fed. R Gv. P. 56(e). That is, sunmary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual showi ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U.S. at 322.
Under Rule 56, the Court nust view the evidence presented on the
motion in the light nost favorable to the opposing party.
Anderson, 477 U.S. at 255. “If the opponent [of summary judgnent ]
has exceeded the ‘nere scintilla [of evidence] threshold and has
offered a genuine issue of material fact, then the court cannot
credit the novant’s version of events agai nst the opponent, even if
the quantity of the novant’s evidence far outweighs that of its

opponent.” Big Apple BMN Inc. v. BMNof North Anerica, Inc., 974

F.2d 1358, 1363 (3d Gir. 1992).
I11. DI SCUSSI ON

A. Unr easonabl e Search and Sei zur e?

Wth respect to Plaintiff’s Fourth Amendnent claim Oficers

'n addition to addressing his clainms for unreasonable search
and seizure, Plaintiff’s Response to the instant Mtion appears to
refer to an independent claimfor “unlawful detention” under the
Fourth Amendnent. The terms “unlawful detention” and “false
i mprisonnment” are used interchangeably in this Crcuit. Rhanes v.
Sch. Dist. of Philadelphia, Gv. A No. 01-5647, 2002 W. 1740760,
at *4 n.6 (E.D. Pa. July 17, 2002). Plaintiff has repeatedly
advised the Court, in his witten subm ssions and during a phone
conference held on May 6, 2004, that he does not intend to pursue
a “false inprisonnent” claimin this action. Accordingly, the
Court does not read Plaintiff’s Response as newy raising an

unl awful detention or false inprisonment claimin this action.




Czasar and Smth argue that they are entitled to sunmary judgnent
based on the doctrine of qualified imunity. Qualified immunity
shi el ds government officials fromcivil damages liability “as | ong
as their actions coul d reasonably have been t hought consistent with

the rights they are alleged to have violated.” Anderson v.

Creighton, 483 U. S. 635, 638 (1987). Wen individual defendants in
a 8 1983 action assert the defense of qualified imunity, the court
must first determ ne “whether the facts all eged, taken in the |ight
nost favorable to plaintiff, show that the officer’s conduct

violated a constitutional right.” Kopec v. Tate, 361 F.3d 772, 776

(3d Gr. 2004). “I'f the Plaintiff fails to nmake out a
constitutional violation, the qualified immunity inquiry is at an

end; the officer is entitled toimunity.” Bennett v. Mirphy, 274

F.3d 133, 136 (3d Cr. 2002). |If, however, “a violation could be
made out on a favorable view of the parties’ subm ssions, the next
sequential step is to ask whether the right was clearly

established.” Kopec, 361 F.3d at 776 (quoting Saucier v. Katz, 533

U S 194, 201 (2001)). The essential inquiry is “whether it would
be clear to a reasonable officer that his conduct was unlawful in
the situation confronted.” Saucier, 533 U.S. at 202. This is an
objective inquiry, to be decided by the court as a matter of |aw.

Doe v. Groody, 361 F.3d 232, 238 (3d Cir. 2004)(citing Barthol onmew

v. Pennsylvania, 221 F. 3d 425, 428(3d Cr. 2000)). Law enforcenent

officers who “reasonably but mstakenly” conclude that their



conduct conports with the requirenents of the Fourth Arendnent are

entitled to inmmunity. Hunter v. Bryant, 502 U. S. 224, 227 (1991).

Neverthel ess, the Suprenme Court has recognized that “it is not
unfair to hold liable the official who knows or shoul d know t hat he

is acting outside the law.” Butz v. Econonou, 438 U S. 478, 506

(1978).

Oficers Czasar and Smth argue that they had reasonable
suspicion to stop and frisk Plaintiff upon receipt of the radio
call reporting that Plaintiff was a prine suspect in a |local car
theft. A police officer my, “consistent with the Fourth
Amendnent, conduct a brief, investigatory stop when the officer has
a reasonable, articulable suspicion that crimnal activity is

afoot.” Illlinois v. Wardlow, 528 U. S. 119, 123 (2000)(citing Terry

v. Chio, 392 U. S 1, 30 (1968)). Reasonable suspicion is a |ess
demandi ng st andard t han probabl e cause and requires only “a m ni mal
| evel of objective justification for the stop.” [|d. at 123. The
police officer nmust have nore than a hunch of crimnal activity.
Id. at 123-24. The police officer may also conduct a m ninal
search coincident with the stop sufficient to discover whether the
person stopped is carrying a weapon. Terry, 392 U S at 29-30.
The purpose of this limted protective search is “not to discover

evidence of a crinme, but to allow the officer to pursue his

i nvestigation wi thout fear of violence. . . .” Adanms v. WIlIlians,

407 U.S. 143, 146 (1972). Thus, the search nust “be confined in



scope to an i ntrusi on reasonably desi gned to di scover guns, knives,
clubs, or other hidden instrunents for the assault of the police

officer.” Terry, 392 U S. at 29; see also Ybarra v. Illinois, 444

U S 85 93-94 (1979)(“Nothing in Terry can be understood to all ow
a generalized ‘cursory search for weapons’ or indeed, any search
what ever for anything but weapons.”).

Even assum ng t hat Defendants Czasar and Smth had reasonabl e
suspicion to stop and frisk Plaintiff, there are genui ne i ssues of
material fact as to whether the officers exceeded the perm ssible
scope of a Terry detention. According to Plaintiff’'s Affidavit,
O ficer Czasar did not pat down his pockets prior to searching the
contents of the pockets. A reasonable jury could find that the
officers could have protected their safety by enploying the |ess

serious intrusion of a patdown search. See Sibron v. New York, 392

US 40, 64 (1968)(“[I]f a weapon is feared, a ‘pat down’ may
suffice, and make unreasonabl e an actual search of the individual’s

pockets.”); United States v. Casado, 303 F. 3d 440, 448-49 (2d Cr

2002) (holding that officer’s search of pocket wthout first
performng a patdown was unreasonable). Moreover, Plaintiff’s

Affidavit states that “the officers”? indiscrinmnately renpved al

2 Wiile the bulk of the record evidence suggests that the
search of Plaintiff was perfornmed only by Oficer Czasar, the Court
finds that the statenents made in Plaintiff’s Affidavit and the
reasonabl e i nferences drawn therefromsufficiently create a genuine
issue of material fact as to Oficer Smth's involvenent in the
sear ch.



of the itens contained in his pockets. Sinply renoving every
bul gi ng object as the officer searches i s “undoubtedly a conveni ent
met hod for detecting weapons, but one that goes beyond the |imted
i nvasi on of privacy authorized by Terry and its progeny.” United

States v. Canpa, 234 F.3d 733, 739 (1st Cr. 2000). These facts,

if credited, would thus establish that the officers’ frisk of
Plaintiff violated the Fourth Amendment’s proscription against
unr easonabl e searches and sei zures. Mreover, with respect to the
second inquiry of the qualified immunity inquiry, it cannot be said
as a matter of law that a reasonable officer would not have known
that the conduct of O ficers Czasar and Smith was in violation of
t he Fourth Amendnent. Accordingly, the Court declines to grant the
instant Motion on the basis of qualified inmunity wwth respect to
Plaintiff's Fourth Anendnent claim?

B. Puni ti ve Danmages

Oficers Smith and Czasar argue that they are entitled to
summary judgnent with respect to Plaintiff’s clains for punitive
damages. An individual defendant may be held liable in his
i ndi vidual capacity for punitive damages if his actions are
notivated by “evil notive or intent, or when it involves reckless
or callous indifference to the federally protected rights of

ot hers.” Mtros v. Cooke, 170 F. Supp. 2d 504, 508 (E. D. Pa.

® Defendants do not raise an immunity argunent with respect to
Plaintiff’s unreasonable search and seizure claim under the
Pennsyl vani a constitution.



2001) (quoting Smith v. \ade, 461 U S. 30, 56 (1983)).  Under

Pennsyl vania law, an award of punitive damages is permtted for
“conduct that is outrageous because of the defendant’s evil notive
or his reckless indifference to the rights of others.” Rizzo v.
Hai nes, 555 A 2d 58, 69 (Pa. 1989) (quoting Restatenent (Second) of
Torts 8 908(2) (1977)). There is a question as to whether
Plaintiff has yet offered sufficient evidence from which a
reasonable jury could find that Oficers Czasar and Smth acted
with the culpability necessary to justify an award of punitive
damages under federal or state |aw. However, in |light of
Plaintiff’s pro se status, the Court declines to dismss the
punitive danmages clains at this juncture. Accordingly, Defendants’
Motion is denied with respect to the punitive danages cl ai ns.

C. Muni cipal Liability

The Gty argues that it is entitled to summary judgnment with
respect to Plaintiff’s nmunicipal liability claim A nunicipality
may only be held liable under 8 1983 when the municipality itself
causes a constitutional violation pursuant to an official policy or

governmental custom Monell v. Dep't of Soc. Serv. of Gty of

N.Y., 436 US. 658, 690-691 (1978). To establish nmunicipal
liability, Plaintiff nust “identify the challenged policy [or
custom] attribute it to the [rmunicipality] itself, and show a
causal link between execution of the policy [or custon] and the

injury suffered.” Losch v. Borough of Parkesburg, 736 F.2d 903,

10



910 (3d Cir. 1984). “Policy is nmde when a ‘decisionnmaker
possess[ing] final authority to establish nmunicipal policy with
respect to the action’ issues an official proclamation, policy, or

edict.” Andrews v. City of Philadel phia, 895 F.2d 1469, 1480 (3d

Cr. 1990) (quoting Penbaur v. Gty of G ncinnati, 475 U. S. 469, 481

(1986)). Custons are “‘practices of state officials . . . so
permanent and well settled as to virtually constitute law.” Beck

v. Cty of Pittsburgh, 89 F.3d 966, 971 (3d Cr. 1996)(quoting

Andrews, 895 F.2d at 1480). VWhere the clained constitutiona
vi ol ati on was caused by the failure of the nunicipality to properly
train or supervise its enployees, a plaintiff nust additionally
show that the failure “anmobunts to deliberate indifference to the
rights of [the] person with whom the police cone into contact.”

Cty of Canton v. Harris, 489 U. S. 378, 388 (1989). There is no

evidence in the summary judgnent record that supports Plaintiff’s

muni ci pal liability claimagainst the Gty. Accordingly, the Court

grants the instant Mbtion with respect to the nmunicipal liability
claim?

‘It appears that Plaintiff also asserts a nunicipal liability
claim against the Cty Police Departnent. “I'n 8 1983 actions
police departnents cannot be sued in conjunction wth
muni ci palities, because the police departnments are nerely
admnistrative agencies of the nunicipalities - not separate

judicial entities.” Pahle v. Col ebrookdal e Townshi p, 227 F. Supp.
2d 361, 367 (E.D. Pa. 2002)(citations omtted). Accordingly, the
Court grants summary judgnent in favor of the Gty Police
Department with respect to the nunicipal liability claim

The Court further notes that Plaintiff's official capacity
clainms against Oficers Czasar and Smth are duplicative of the

11



' V.  CONCLUSI ON
For the foregoi ng reasons, the Court grants in part and denies
in part Defendants’ Mdtion for Summary Judgnent. An appropriate

O der foll ows.

muni ci pal liability claim asserted against the Cty, as
“[o]Jfficial capacity suits . . . generally represent only another
way of pleading an action against an entity of which an officer is
an agent.” Kentucky v. Graham 473 U. S. 159, 165 (1985); see also
id. at 169 n.14 (“There is no longer a need to bring official-
capacity actions against |ocal governnment officials, for under
Monell, . . . local governnment units can be sued directly for
damages and injunctive or declaratory relief.”). Accordingly, the
Court grants summary judgnent in favor of Officers Czasar and Smth
wWth respect to the official capacity clains.

12



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGORY ALEX DEMETER ) ClVIL ACTI ON
V.
Cl TY OF BETHLEHEM et al. E NO. 03-6825
ORDER

AND NOW this 20th day of My, 2004, upon consideration of

Def endant s’

Motion for Sumrmary Judgnent (Docket No. 13), the papers

filed in support thereof, and Plaintiff’s response thereto, IT IS

HEREBY ORDERED that said Mtion is GRANTED I N PART and DEN ED I N

PART as foll ows:

1)

2)

3)

Def endants’ Mdtion for Summary Judgnent is DEN ED
Wi th respect to Plaintiff’s unreasonabl e search and
sei zure claimagainst OOficers Czasar and Smth in
their individual capacities.

Def endants’ Mdtion for Summary Judgnent is DEN ED
wWth respect to Plaintiff’s punitive damages cl ai ns
against Oficers Czasar and Smth in their
i ndi vi dual capacities.

Def endants’ Mdtion for Summary Judgnent is GRANTED
wth respect to Plaintiff’s nunicipal liability
claimagainst the City of Bethlehemand the Gty of
Bet hl ehem Police Departnment. Judgnent is entered

in favor of the Gty of Bethlehem and the City of



4)

Bet hl ehem Pol i ce Departnent and against Plaintiff.
Def endants’ Mdtion for Summary Judgnent is GRANTED
wth respect to Plaintiff's official capacity
clainms against Oficers Czasar and Smth, and any

and all such clains are DI SM SSED.

BY THE COURT:

John R Padova, J.



